THE ALBANY LAW JOURNAL. 


181 








The Albany Law Journal. 


A Weekly Record of the Law and the fouyen. Published by 
HE ALBanY Law JouRNAL CowPany, Albany, N. 
‘Contributions, items of news about courts jwages and lawye 
queries or comments, criticizms on various law quest pened 
addresses on legal topics, or discussions on questions of timely 
interest are solicited from members of the bar and those inter- 
ested in legal proceedings. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of THz ALsawy Law JouRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THE ALBANY Law 
JOURNAL CoMPANY.] 


Subscription price, Five 2 Suliae annum in advance. Single 
aumber ‘Twenty-Five Cen ins . 








ALBANY, SEPTEMBER 11, 1897. 








Current Topics. 


HE recent annual meeting of the Ameri- 
can Bar Association, at Cleveland, a 

full and interesting synopsis of whose pro- 
ceedings was given in last week’s issue of the 
ALBANY LAw JouRNAL, proved to be one of 
the best of recent years. This national or- 
ganization of lawyers has a distinct place, a 
positive mission. Its members are as far 
removed as possible from any suspicion of 
self-seeking. Its objects, as is well known, 
are in the line of reform and improvement in 
legal methods, and the quality of its member- 
ship is such as to give great weight to its 
utterances. The papers read and discussions 
had during the three days’ session were of a 
high quality, and of deep interest to every 
enlightened citizen. We shall take occasion, 
in the near future, to refer in greater or less 
detail to some of the leading subjects dis- 
cussed, but we cannot refrain from calling 
the attention of the bar, at this time, to the 
admirable address of the Hon. John W. 
Griggs, governor of New Jersey, the best 
portions of which were given in last week’s 
issue of the ALRANY Law JourNAL. The 
distinguished speaker chose for his topic 
“ Law-Making,” which he discussed with a 
keenness of insight, breadth of view and wise 
conservatism which made it a particularly 
valuable contribution to contemporaneous 
thought. Governor Griggs referred to and 
deprecated the facility with which volumes of 
statutes are constantly being brought out by 
national and state legislatures, constituting, 
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as they ins a mass of hastily prepared and 
illy digested laws, the great majority of 
which are useless, if not positively detri- 
mental to the public interest. For even the 
trained lawyer, to keep familiar with the 
growing mass of statutory law of his own 
State —to say nothing about those of the 
other forty-four —is a heavy task. Refer- 
ence was also made to the slovenly methods 
of legislation, and to the fact that, as a rule, 
the men who make the laws possess no spe- 
cial training or qualification for the difficult 
and important work. The speaker truly said 
that while interpretation of law is a science 
law-making is not. To use his own lan- 
guage, ‘“ When it comes to the very act of 
making law, all requirements of special 
study, experience, training and legal insight 
are absent. There is no skilled class of legis- 
lators, nor is there any school of legislation 
at which may be learned the theory and prac- 
tice of constructing,a statute.” All is hap- 
hazard, and the event must determine 
whether they are good or bad, whether they 
express the actual intent of the author, who, 
generally speaking, is unascertainable, or 
some intent entirely foreign to his will. 
Coming to the question of remedies, Gover- 
nor Griggs distinctly declared against any 
fundamental changes in the constitution of 
parliamentary bodies, for with all its defects, 
he believes, with every true American, that 
our representative system is the best the 
brain of man ever devised. What he argued 
for is the control, restraint and regulation of 
legislative bodies, the wisdom of conserva- 
tism, the value of stability as opposed to ex- 
periment. Incidentally he declared in favor 
of biennial sessions of legislatures, a system 
now in vogue in more than thirty States of 
the Union, and strongly urged more care in 
the selection of law-makers. He truly de- 
clared that “too much regard is paid to 
political qualifications and not enough to leg- 
islative ability.” With equal truth the 
speaker said this was by no means wholly 
the fault of the citizens, for the very men, 
scholars and lawyers, who are best fitted to 
guide and restrain legislation are most un- 
willing to give their time to the service of the 





public in the legislature. Not without reason 
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he put a large measure of the blame for the 
enactment of faulty legislation upon the legal 
profession, for there is no doubt that bills are 
mostly framed by lawyers. Practical patri- 
otism, eternal vigilance and moral stamina, 
besides the expert knowledge how to frame 
a law, are the qualities and attributes most 
needed in legislators. Then the new statutes 
will be reduced to the minimum, the public 
interests greatly benefited, and the work of 
the courts enormously lightened. Governor 
Griggs is entitled to the thanks of every 
public-spirited citizen for the valuable con- 
tribution he has made to a_ subject than 
which few are more important, and the pub- 
lic discussion of which will do much to 
arouse a public sentiment that is sure to bear 
valuable fruit in practical results. 


Pennsylvania’s so-called Alien Tax Law, 
to the peculiar provisions of which reference 
has heretofore been made, is a dead letter, 
rendered nugatory, as we felt certain it would 
be, by the courts. It will be remembered 
that this peculiar piece of “ freak” legisla- 
tion imposed a tax of three cents a day upon 
every male alien wage-earner, and placed 
upon his employer the duty of collecting the 
tax. The object, while not entirely clear, 
was presumably to force aliens to become 
naturalized or be shut out from competing 
with citizen labor. Of course, one of the first 
results was to create a “ boom” in the busi- 
ness of naturalizing, and some of the judges, 
not entirely pleased with the wholesale citi- 
zen-making which they were compelled to 
do, to the exclusion of other weightier mat- 
ters, put applicants to such severe tests that 
many were unable to get their naturalization 
papers. Not a few of these aliens lost their 
employment, as their employers did not care 
to be bothered about withholding a part of 
their wages and turning it over to the State. 
Under these circumstances, it was natural, if 
not inevitable, that an early test should be 
made. Several suits were brought. John 
Fraser, a British subject, a part of whose 
wages had been withheld by the Pittsburg 
firm which employed him, was one of the 
plaintiffs who brought an action, in the 
United States Court, to recover the amount 





that had been retained. Judge Acheson had 
no difficulty in finding the Alien Tax Law 
unconstitutional. ‘The court said, in part: 
* Evidently the act is intended to hinder the 
employment of foreign-born, unnaturalized 
male persons over 21 years of age. The act 
1s hostile and discriminates against such per- 
scons. It interposes to the pursuit by them ot 
their lawful vocations, obstacles to which 
others under like circumstances are not sub- 
jected. lt imposes upon these persons bur- 
dens which are not laid upon others in the 
same calling and condition. Now the equal 
protection of the laws declared by the four- 
teenth amendment to the Constitution se- 
cures to each person within its jurisdiction 
of a State exemption from any burdens or 
charges other than such as are equally laid 
upon all others under like circumstances. It 
is idle to suggest that the case in hand is one 
of proper legislative classification. A valid 


classification for the purposes of taxation . 


must have a just and reasonable basis, which 
is lacking here.” Judge Acheson held, fol- 
lowing numerous precedents and approved 
interpretations, that under the fourteenth 
amendment protection’ is not restricted to 
United States citizens, but extends to all per- 
sons within the jurisdiction of the States. 
No subject of any foreign country can be de- 
prived of privileges enjoyed by citizens, 
native or naturalized, nor can any greater 
punishment be placed upon them in case 
of their committing crime. The proposed 
tax was plainly a deliberate discrimination 
against alien laborers admitted to the hospi- 
tality of the United States. To impose a tax 
upon them from which citizens are exempt 
is to deprive them of the equal protection of 
the laws, which the Constitution guarantees. 
It is one thing to pass laws to keep foreign- 
ers out, but quite another to attempt, by law, 
to discriminate against them after they have 
been allowed to come in. This is so plain 
and elementary a proposition that the won- 
der is any body of law-makers could look at 
the matter in any other light. The decision 
is so conclusive in its reasoning, and so well 
supported by Supreme Court decisions that 
there can be little hope of any other result, 
and it is not probable that the matter will be 
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further pressed by the State authorities. It | 
has been well suggested that this episode | 
should lead to a full consideration and dis- 
cussion of the rights of alien residents within | 
a State. The assumption among State and | 
municipal law-makers, that aliens have no | 
rights which the local law-makers are bound | 
to respect is an exceedingly vicious one, and 
the Alien Tax Law is not its only expres- 
sion. The passing of laws and ordinances 
forbidding the employment of aliens by any 
contractor engaged in any public work is, as 
the Philadelphia Press points out, a discrimi- 
nation to the disadvantage of aliens, and it 
is quite possible that it would not stand the 
test which has just been applied to the Alien 
Tax Law. The passage of such an act as the 
latter is merely an exemplification of the 
ignorance or the carelessness of the average 


legislator, to which Governor Griggs re- 
ferred in his paper before the American Bar 
Association, and ought to give additional 
stimulus to the reform he so earnestly ad- 
vocated 


Asheville, N. C., furnishes a case of irregu- 
lar practice on the part of an attorney — to 
characterize it by no stronger term — which 
is not without a moral and a warning. The 
facts, as given in the columns of the Ashe- 
ville Citizen, appear to be, in brief, that At- 
torney George W. Justice was arraigned, last 
week, before Police Justice Eug. D. Carter 
for contempt of court in having, as alleged, 
misrepresented the amount of a fine imposed 
by the court upon clients of the defendant. 
In the case of Mrs. Matilda Green and het 
daughter, Georgia Green, Mr. Justice ap- 
peared for the defendant. The attorney in- 


duced Justice Carter to make the amount ot } 


the fines, in lieu of thirty days’ imprisonment, 
$15, and then, as alleged, represented to the 
women that the fines amounted to $20, and 


appropriated to himself $5, having previously | 
been paid by the defendants the fee agreed | 


upon between himself and his clients. Judge 
Carter, after taking testimony, found the 
facts to be substantially as above stated, and 
sentenced the offending attorney to pay a 








fine of $50, and that he be imprisoned in. the 
common jail of Buncombe county until said 


fine was paid. In rendering his decision 
Judge Carter took occasion to discourse 
very entertainingly as well as vigorously on 
the subject of shysters. Here is a sample, 
which shows that the North Carolina police 
magistrate can sling a pretty vigorous quill 
when he tries: “ | do not know whether the 
ancient civilizations were pestered with a 
shyster-lawyer, to which our modern type 
corresponds, or not. I know the one we 
have is about the most pestiferous entity of 
this age. I am at something of a loss to 
understand the forces- that have produced 
him. | have sometimes thought that he 
must be one of the unwholesome and nox- 
ious products of our modern spirit of intense 
commercialism, which, it seems to me, tends 
ever to the utter destruction of the highest 
and best in man. So far as | have observed 
our modern shyster, he has one striking 
peculiarity; each one seems to be sui generis, 
he originates himself, operates a system of 
his own invention, and has no sense what- 
ever of ethical propriety. The highest ambi- 
tion of each shyster seems to be to out- 
shyster every other shyster, and to be a 
shyster unlike any other shyster. In deed 
each one seems to be a specimen without a 
group, a type without a class, a species with- 
out a genus, an offspring without a parent, a 
fountain without a source, a nullius fillius in 
social economy, a hermit in the solitude of 
his own infinite littleness, a full bullet in the 
woods of moral incertitude, an anomalous 
retarding force that we must reckon with as 
we advance along the highawys of progress. 
The real all-wool-and-a-yard-wide shyster 
seems to glory in his professional shame, 
winks approvingly at the contemplation of 
his own meanness, felicitates himself upon 
his ability to arrive at results by ways that 
are dark. and by tricks that are vain, jokes 
about his felonies against the law, and, in 
hopeless moral stupidity, laughs in the face 
of those who despise him for his meannesses. 
To use the language of metaphor, he has the 
hide of a rhinoceros, the conscience of a 
wolf, the heart of a spaniel, and the brain of 
a goslin in great things, and of a fox in little 
things. Pachydermatous to imperviousness, 
he feels the wound of no rebuke; conscience- 
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less to the point of moral idiocy, he feels the 
sting of no castigation.” This will doubtless 
strike the average lawyer as pretty well said, 
though its rare and redundant rhetorical 
beauties will very likely be lost upon Attor- 
ney Justice (what’s in a name?), who has not 
only appealed the case to the County Court, 
but declares he will bring suit against Judge 
Carter for libel. It seems to us that the 
Asheville police magistrate is on the right 
track. He certainly has the shyster ‘ down 
pat.” If the attorney with the judicial name 
finds the cap fits him, let him put it on. 
Meanwhile, whatever may be the result of 
this libel suit, we want Judge Carter to be 
assured that he has our most distinguished 
consideration. 


The statement made by the Madrid corre- 
spondent of the Cologne Gazette, that Spain 
has recently proposed to the Powers the 
establishment of a penal colony on some iso- 
lated island, where dangerous anarchists of 
all nations can be confined for life, while like 
a good many other newspaper statements, 
‘important if true,’ would be still moze im- 
portant if there were any probability that the 
concert of the Powers would be in tune. 
How to deal with anarchy and anarchists 1s, 
indeed, a most difficult problem. These mis- 
guided, misanthropic opponents of all law 
work in secret and in the dark. The deadly; 
blow comes suddenly and without warning, 
like a bolt out of a clear sky. The anarchists 
must be first apprehended before they can be 
sequestered, and for every One banished a 
dozen might spring into dangerous activity. 
Spain’s alleged plan has some features which 
have met with favor, and the great majority 
of mankind would be only too happy if the 
anarchist assassins —the wolves and jack- 
als of civilized society — could be perma- 
nently and safely herded on some far distant, 
isolated isle, there to work out their own 
salvation in their own way, constituting, as it 
were, a sort of anarchist experiment station. 
After the dangerous elements had been once 
thus herded, it would be a comparatively 
simple matter to keep them there, though we 
apprehend the difficulty of capturing these 
birds of prey is not fully appreciated by the 





proponents of the plan referred to. There 
would even be practical unanimity in indors- 
ing the proposition, made with fine irony, 
that especial care should be taken to provide 
the isolated anarchists with all necessary 
materials and facilities for the manufacture of 
high explosives. No anarchist would have 
any logical grounds for objection to the car- 
rying out of the plan, for, having proclaimed 
himself an opponent of all law, he would be 
entirely inconsistent in invoking its protec- 
tion for any purpose or reason. Neverthe- 
less, the alleged plan is not likely to be put in 
practice for the reasons already suggested. 
Besides, the causes which breed anarchy and 
anarchists not having been removed, would 
continue in operation with similar results. 
In suitable soil the noxious weeds would con- 
tinue to grow. Let us hope that such soil 
will never be found in free America. 


A well-known New York city attorney 
calls attention to the practical working of the 
somewhat singular provision of the New 
York Code of Civil Procedure, which was 
interpolated by the legislature of 1896, which 
reads as follows: “ No appeal shall be taken 
to said court (Court of Appeals) from a judg- 
ment of affirmance hereafter rendered in an 
action to recover damages for personal in- 
jury, or to recover damages for injuries re- 
sulting in death, or in an action to set aside 
a judgment, sale, transfer, conveyance, as- 
signment, or written instrument, as in fraud 
of the rights of creditors, when the decision 
of the Appellate Division of the Supreme 
Court is unanimous, unless such Appellate 
Division shall certify that in its opinion a 
question of law is involved which ought to 
be reviewed by the Court of Appeals, or un- 
less in case of its refusal to so certify, an appeal 
is allowed by a judge of the Court of Appeals.” 
A little study of this provision is likely to 
convince any lawyer that it has been well 
termed an anomaly in the right of appeal. It 
will be noted that although the decision of 
the Appellate Division may be unanimous, 
and that in such event no appeal shall be 
taken to the Court of Appeals, yet an appeal 
may be allowed by a single judge of that 
court, a privilege which is accorded only to 
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defendants in the classes of actions particu- 
larly specified. Thus, while a railroad com- 
pany, for example, which, dissatisfied with a 
verdict of a petit jury in a damage suit, car- 
ries its case to the Appellate Division, there 
to meet further defeat in unanimous affirm- 
ance, may have its appeal heard in the Court 
of Appeals, on the certification of one mem- 
ber of that tribunal, this privilege is denied 
to defendants in all classes of actions not 
above specified. Without considering at all 
the question whether it is proper to permit 
any one member of the Court of Appeals to 
decide the question of an appeal to that 
court, thus prejudging the very case he will 
be called upon to hear, it may well be 
doubted whether the provision of the Code 
above quoted would successfully withstand a 
test of constitutionality, in view of the pro- 
vision — section 10 of article 6 of the new 
Constitution — which declares that “no 
unanimous decision of the Appellate Divi- 
sion that there is evidence supporting or 
tending to sustain a finding of fact or a ver- 
dict (not directed by the court) shall be re- 
viewed by the Court of Appeals,” except on 
the certificate of the lower court itself that 
there is a question of law involved which 
may properly be carried to the court of last 
resort for decision. We quite agree with our 
contemporary, the New York Mail and Ex- 
press, that the Code amendment of 1896 is 
an arbitrary and dangerous enlargement ot 
the right of appeal to the Court of Appeals 
tending to defeat the announced purpose of 
the Constitution framers of 1894, which was 
to limit the number of appeals to the highest 
court, and to make the Appellate Division of 
the Supreme Court the dernier ressort in a 
much larger class of cases than were finally 
determined by the old General Term. It is 
to be hoped that a constitutional test of this 
peculiar provision will be speedily made. 


The highest legal tribunal of one State at 
teast — California — is now on record as op- 
The 
Supreme Court of the Golden State has just 
affirmed the judgment of guilty of murder in 
the first degree found against J. E. Banks, 


posed to the recognition of hypnotism 





who killed Mrs. Harriet Stiles and J. B. 


Borden at Ocean Side, San Diego county, 
on September 6, 1895. The novel claim was 
made in the case that a hypnotist, one B. A. 
Stevens, had hypnotized the defendant after 
the murder, and that the latter denied the 
crime, while under the hypnotic spell. Com- 
missioner Searles, before whom the case 
came, refused to recognize any such 
‘gauzy” plea, and the Supreme Court de- 
cides that he was right in his refusal’ aud in 
his conclusion that the law did not recognize 
hypnotism. Though the court was unani- 
mous in its finding, Justice McFarland took 
occasion to say that he did not entirely agree 
as to the attitude of the law toward hypno- 
tism — that while it could not be considered 
in this case, and there was no error in the 
reiusal of the lower court to admit the testi- 
mony referred to, it was possible that under 
other circumstances the hypnotic power 


might properly be considered by the courts. 


ur esteemed contemporary, Law Notes, 
falls into error when it alleges that the 
ALBANY LAW JOURNAL, in an editorial upon 
the alarming overcrowding of the legal pro- 
fession, ascribes this for the 


aS a Cause 


oe 


numerous * text-books, encyclopedic works, 
digests, works on practice, reports, etc., with 
the eternal revision, amplification and repe- 
tition.” We have done nothing of the sort. 
The article to which Law Notes refers was 
a brief review of a paper which Percy L. 
Edwards, Esq., of Owasso, Mich., con- 
tributed to a recent number of the Michigan 
Law Journal. The context clearly shows 
that we were giving the thoughts of Mr. 
Edwards without at all indorsing them. We 
may add, however, that we quite agree with 
Mr. Edwards that the flood of legal products 
has reached, to the lawyer who desires to 
keep thoroughly posted on the state and de- 
velopment of the law, proportions that are 
almost appalling. This, as every member of 
the profession knows, is the truth. The liter- 
ature of the law, like every other branch, has 
shown marvelous development, and in such a 
mass of matter there must necessarily be 
some, perhaps much, that is unnecessary, if 
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not worthless. It is perfectly true, as Law 
Notes suggests, that if there were not a de- 
mand for text-books and legal periodicals 
they would soon cease to exist, and equally 
true that many have so ceased. There will 
always be a demand for certain first-class 
publications. What we object to is needless 
amplification and repetition — the rehashing 
of worked-out materials, the threshing of old 
straw. Those that belong to this class reach 
oblivion by a short and easy route, which is 
well littered with literary corpses in various 
stages of decomposition. As in the realm ot 
nature, it is simply a question of the survival 
of the fittest. Of many of this class of liter- 
ary progeny it might well be asked what they 
were ever begun for, inasmuch as they sink 
into early graves, “ unwept, unhonored and 
unsung,” and we might also add unread. 
‘ What is our able contemporary growling 
about?’’ inquires Law Notes. We growl 
not, neither do we bite, nor will there be any 
bone of contention between us if our con- 
temporary catches our meaning, which we 
have endeavored to make plain. 


The ALsany Law JourNnat has heretofore 
called attention to the law’s scandalous de- 
lays in criminal procedure in this country, 
and at the risk of becoming tedious we desire 
to revert once more to the matter, which is 
one of great and vital importance. Nearly 
every State in the Union is able to furnish 
striking examples of this evil, which has 
brought the law and the courts into con- 
tempt, and furnished too often an excuse for 
lynch law. Under the system which permits 
judges of the higher courts to grant “ certifi- 
cates of reasonable doubt,” tost flagrant 
abuses have grown up. Years often elapse 
before the convicted criminal is brought to 
well-merited punishment, if, indeed, he does 
1ot succeed in escaping altogether the conse- 
quences of his crimes. It can hardly be de- 
nied that for these flagrant abuses the 
judiciary is directly responsible, and unless 
greater care and caution are exercised by 
judges the demand for the repeal or modifi- 
cation of existing laws will become so great 
as to be irresistible. 





= . LE 
Aotes of Cases. 

In Fidelity & Casualty Co. of New York v. 
Willey, decided by the United States Circuit Court 
of Appeals, Third Circuit, in April, 1897 (80 Fed. 
407), it was held that a provision in an accident 
policy that the same shall not take effect unless 
the premium is paid prior to an accident is waived 
on a renewal of the policy, when, according to the 
usual course of dealing between the insurance com- 
pany and its agent, the company transmits the re- 
newal receipt to the agent, and charges him with 
the amount of the premium, and the agent then 
delivers it to the insured without exacting pre- 
payment. The court said in part: “ As the court 
below said, when considering the question re- 
served, ‘the verdict of the jury establishes that it 
was the usual course of dealing between the com- 
pany and its agent, Mr. Scott, for the company to 
charge Scott as its debtor with the premium on 
policies of insurance and on renewal receipts trans- 
mitted to him for delivery, and that in this particu- 
iar instance the company, when it transmitted the 
renewal receipt of June 7, 1895, charged Mr. Scott 
as its debtor with the premium of $50 named in 
the receipt. The question of law reserved is 
whether under the circumstances the fact that the 
renewal premium was not actually paid by Getty 
to the company constitutes a defense.” And this 
is the main question raised by the assignments of 
error. If it was new, difficulty might be found in 
answering it. It is not new, however. It was in- 
volved in Miller v. Insurance Co. {12 Wall. 285); 
Elkins v. Insurance Co. (113 Pa. St. 386, 6 Atl. 
224); Insurance Co. v. Carter (Pa. Sup. 11 Atl. 
102: Insurance Co. v. Hoover (113 Pa. St. 591, 
8 Atl. 163): and numerous other cases, which need 
not be cited. It is urged, however, on behalf of 
the plaintiff here that Miller v. Inswrance Co. is 
distinguishable from the case before us, and that 
all the other cases cited, which followed it, were 
decided under a misapprehension of that case. 
The only distinction pointed out consists in the 
fact that the Brooklyn company instructed its 
agents that if they delivered policies without ex- 
acting prepayment of premiums as the policies 
required, they would be charged with and held 
responsible for the amount. It is difficult to see 
the importance of this fact. The instruction was 
a caution, simply, to the agents, who would have 
been as clearly responsible for such premiums 
without it. The delivery of the policies under the 
circumstances would be a violation of duty, and 
would necessarily render the agents liable for the 
premiums. The caution did not, therefore, affect 
their obligations to the company. The court 
thought it tended, with other circumstances 
named, to support an inference of authority to de- 
liver policies without exacting prepayment. This 
may be so; but its tendency in that direction is 
certainly no greater than is the charge itself 
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against the agents, on forwarding policies for de- 
livery. What the case decides is correctly stated 
in the syllabus, as follows: ‘Where an insurance 
company instructed its agents not to deliver poli- 
cies until the whole premiums are paid, ‘as the 
same will stand charged to their accounts until the 
premiums are received,’ and the agent did never- 
theless deliver a policy, giving a credit to the 
insurer and waiving a cash payment, * * * the 
company was bound.’ Under the circumstances of 
that case, and of the one before us, the charge 
against the agent and delivery of the policy, or 
premium receipt, to the assured may be treated as 
a transfer of the assured’s indebtedness to the 
agent, and consequently a payment as between 
the former and the company; or as an estoppel of 
the company against setting up the stipulation for 
prepayment of the premium in avoidance of the 
policy. We are not called on to consider the 
reasonableness of this rule; it has become a part 
of the law of insurance. Companies can avoid it 
by avoiding the facts on which it rests, but in no 
other way.” 





The Kentucky Supreme Court decided, in Wal- 
ler’s Adm’r v. Marks, Etc. (Ky. L. Rep., Vol. xix, 
No. 3, p. 121), that an agreement by the legatees 
under a will to pay to one of several persons pro- 
posing to contest the will a certain sum of money 
in consideration of his agreement to withdraw his 
epposition to the probate of the will, and to assist 
in its probate, is enforcible, not being against 
public policy or in violation of the laws against 
champerty and maintenance. The court said, in 
part: “It seems to us to be well settled that a 
compromise or surrender of an apparently equi- 
table claim is a sufficient consideration to support 
a promise to pay. In the case at bar the pleadings 
of appellant show a clear case of an equitable claim 
if not a legal claim. The appellees’ interest, it 
seems, was to some extent antagonistic to that of 
the intestate, and also opposed to the supposed 
interest or claims of some others. Now, to avoid 
litigation or to lessen or narrow the same, the con- 
tract in question is entered into by which, if appel 
lees succeed in obtaining the amounts which they 
were contending for, they would pay to the in- 
testate the sum he was claiming; otherwise he 
would and did surrender his claim, and also agreed 
to assist appellees in the common object, viz., to 
secure that which they all believed was justly due 
them. Moreover, the presumption of law was that 
the will then in contest was the true will of the 
testatrix, and that presumption is fortified by the 


fact that two courts sustained the will. Suppose 


that A and B were both claiming an interest in a 
tract of land, and had reasonable grounds to so 
claim, and that C and others were claiming the 
same land, no one being in possession, would not 
A have a right to contract with B to relinquish his 
claim and aid B in his contest with C and others 





upon the condition that if B succeed that B would 
convey fifty acres of the land to him (A)? It 
seems clear to us that the contract in question is 
not in violation of public policy, and does not tend 
to obstruct justice or hinder the proper enforce- 
ment of the law. The second contention of ap- 
pellees is that the contract is in violation of the 
laws against champerty and maintenance. In sup- 
port of that contention some decisions of this court 
are cited. Lucas v. Allen (80 Ky. 681) is not ap- 
plicable to this case. Lucas was an officer of the 
city of Louisville, and agreed to furnish informa- 
tion, etc., by which the payees could recover taxes 
illegally collected by the city, for which he was to 
have a certain portion of the money so recovered. 
It was properly held that he could not enforce 
such a contract. In Young v. Evans (8 Ky. Law 
Rep. 353), a Superior Court decision, it appeared 
that a party had contracted with the administra- 
trix to cancel a debt he held on her if she would 
not file exceptions to a claim he had filed against 
her as administratrix of her daughter. It was 
properly held in that case that the contract could 
not be enforced. The reason is obvious. It was 
an attempt by the creditors to hire the administra- 
trix to omit a judicial duty. Brown v. Beachamp 
(5 Monroe, 413) is also cited by appellee. It will 
be seen from the opinion cited that Richardson 
had no interest in the suit, but agreed with one of 
the parties to aid them in the litigation, and if suc- 
cessful, was to have part of the land in contest. 
The court held that such a contract was illegal 
and could not be enforced. The court said that 
‘maintenance signifies an unlawful taking in hand 
and upholding of quarrels or sides to the disturb- 
ance or hindrance of common rights, * * * as 
where one assists another in his pretensions to 
certain lands, or stirs up quarrels and suits in the 
country in relation to matters wherein he is in no 
way concerned, or where one officiously intermed- 
dles in a suit depending, which no way belongs to 
him by assisting either party with money or other- 
wise.” Champerty is the unlawful maintenance of 
a suit in consideration of some bargain to have 
part of the thing in dispute or some profit out of it. 
It will be seen from the foregoing that the con- 
tract in question is not in violation of the law as 
to champerty and maintenance.” 

In Mott v. Fowler, decided by the Court of 
Appeals of Maryland in June. 1897 (37 Atl. R. 
717), it was held that an agreement, on sufficient 
consideration, to act as administrator, without 
compensation, is valid, and that where one agrees 
with the widow and children of a decedent to act 
as administrator without compensation, and they 
become sureties on the bond, as well as waive the 
right of administering given them by statute, the 
agreement is supported by sufficient consideration. 
The court said: “It would be a reproach to the 





law if such a claim as the appellant is making in 
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this case could be recovered. It appears that the 
late Caleb S. Maltby, who was a man of large 
means, residing in the State of Connecticut, died 
there intestate. The principal administration upon 
his estate was had in that State. But he also 
owned some valuable leasehold property in the 
city of Baltimore, which his widow and two 
daughters sold; they also being residents of Con- 
necticut. They were advised that they could not 
make a satisfactory title to this Maryland lease- 
hold estate without administering here. Not desir- 
ing to be troubled with the details of this adminis- 
tration, and only for the purpose of making a good 
title to property they had already sold, they re 
quested the late George P. Mott, who was then in 
their employ, and had been for a long time em- 
p:oyed by the late Mr. Maltby, to act as adminis 
trator without compensation. He replied that he 
would be happy to act in the capacity mentioned 
if it would spare ‘the ladies trouble and expense.’ 
And in the same letter in which he made this 
statement he estimated that the total expenses “f 
administration, not including attorney's fees, would 
not exceed $300; giving the two items, viz.: State 
tax on commissions and court expenses, and ex- 
cluding al! commissions for himself, except, of 
course, sufficient to pay the State tax on adminis- 
trator’s commissions. But in addition to this he 
stated again and again that he was acting without 
compensation, and when congratulated on the fact 
that he would get commissions on a large estate, 
he replied that ‘it did not amount to anything fo1 
him — only the honor.’ But it is conceded that 
Mr.’ Mott agreed to act as administrator without 
compensation. He died, however, before com- 
pleting the administration, leaving a will in which 
the appellant, his widow, was named as executrix. 
She filed a petition in the Orphans’ Court of Balti- 
more city, claiming commissions for her husband 
as administrator of C. S. Maltby; and the court 
below refused to allow any, and passed an order 
dismissing her petition. From this order she has 
appealed. As we have already said, the claim here 
set up is without merit. In the case of Bassett v. 
Miller (8 Md. 548), in which a widow gave up her 
right to administer upon the estate of her husband 
ir consideration of receiving from the party in 
whose favor she relinquished all the commissions 
except $100, this court (Mason. J., delivering the 
opinion) said: ‘While such contracts should not 
be encouraged, it is far better, in view of public 
policy and sound morality, that they should be 
sustained than that conduct should be tolerated 
by this court by which solemn engagements may 
be repudiated, and fraud and deception perpe- 
trated with impunity.” But the ‘engagement,’ 
contract, or whatever it may be called, which was 
made between the late Mr. Mott and the widow 
and children of the late C. S. Maltby, by which 
the former was to act as administrator without 
commissions, can be sustained upon well-settled 





principles of law. It is said to be without consid- 
eration; but not so. The widow and-children, in 
consideration of the agreement of Mr. Mott, not 
only waived a valuable right (that of administer- 
ing) which the law (article 93, section 18, Code 
Md.) vested in them, but they assumed the obli- 
gation of sureties on his bond for the faithful per- 
formance of his duties as administrator. These 
constitute a_ sufficient consideration (Drury v. 
Briscoe, 42 Md. 154; Steele v. Steele, 75 Md. 477, 
23 Atl. 959: Ohlendorf v. Kanne, 66 Md. 499, 8 Atl. 
351). As was said in McCaw vy. Blewit (2 Mce- 
Cord, Eq. 90): ‘ He voluntarily undertook the duty 
under the express stipulation that he would not 
charge commission, and he cannot now he per- 
mitted to violate that contract. That which was 
expressly declared to have been intended as a 
gratuity shall not now be converted into a de- 
mand.’ We do not consider it necessary to fortify 
our conclusion by the citation of other authorities, 
or by a discussion of the right of the Orphans’ 
Court, in its discretion, to refuse commissions 
a case like this. The testator of the appellant 
made a valid and binding agreement, which was 
binding upon him during his life, and now that he 
is dead it is equally binding upon his executrix.” 


o——— 


IS INSURANCE A GAMBLING CONTRACT ? 


gfe policy forbids wagers, and the statute 
books of many of our States contain laws 
prohibiting betting. “Why then,” asks your 
moralist. “ does the law sanction insurance?” A 
popular impression prevails that a policy of in- 
surance --- be it fire, life, marine or accident — is 
simply a wagering contract, but that the law, from 
charitable motives. tempered also by consider- 
ations outside the realm of statutory construction. 
permits such contracts. 

The strict moralist, who, it is likely, will be 
ignorant of the fundamental principles of insur- 
ance, will declare that a man who buys a policy of 
insurance is simply making a wager with the 
insurance company that the insured premises wil! 
burn down before a certain date: that the insur- 
ance company, taking into consideration all the 
probabilities, wagers that the other party will not 
suffer a loss by fire: and that the odds being 
greatly in favor of the company. it agrees, in the 
case of loss, to pay a stm wholly disproportionate 
to, and many times larger than, the sum it receives 
as a premium 

Life insurance affords the best illustration from 
the moralist’s standpoint, and a superficial con- 
sideration of his arguments shows them to have 
some merit. In the light of the moralist the life 
insurance company wagers that the assured will 
live long enough to repay the company, with in- 
terest, for the amount it binds itself to pay to the 
beneficiary of the policy in the event of the death 





THE ALBANY LAW JOURNAL. 


189 








of the assured. The moralist has at least one legal 
authority to support his view. Speaking of 
wagers, Sir William Anson, than whom the law 
of contracts recognizes no more eminent author- 
ity, says: “It is obvious that a wager may be a 
purely gambling or sporting transaction, or it may 
be directed to commercial objects. A man who 
bets against his horse winning the Derby is pre- 
cisely in the same position as a man who bets 
against the safety of his own cargo. Yet we 
should not hesitate to call the one a wager, while 
the other is called a contract of marine insurance. 
A has a horse likely to win the Derby, and there- 
fore a prospect of a large return for money laid 
out in rearing and training the horse, in stakes 
and bets. He wishes to secure that he shall in no 
event be a loser, and he Agrees with X that in con- 
sideration of X promising him £4,000 sterling if 
his horse loses, he promises X £7,000 sterling if 
his horse wins. The same is his position as owner 
of a cargo. Here, too, he has a prospect of large 
profits on money expended upon a cargo of silk; 
here, too, he wishes in no event to be a loser, and 
he agrees with an insurance company or an un- 
derwriter that in consideration of his paying the 
company or the underwriter £10 sterling, the said 
company or underwriter promises to pay him 
£5,000 sterling if his cargo is lost by certain speci- 
fied perils. The law forbids A to make such a con- 
tract unless he has what is called an insurable 
interest in the cargo, and contracts in breach of 
this rule have been called mere wagers, while those 
which conform to it have been called contracts of 
indemnity. But such a distinction is misleading. 
It is not that one is and the other is not a wager; 
a bet is not the less a bet because it is a hedging 
bet: it is the fact that one wagering contract is 
and the other is not permitted by law, which 
makes the distinction between the two. Apart 
from this, there is no real difference in the nature 
of the contract. A life insurance is in like man- 
ner a wager.” 

This view is erroneous, and results from a mis- 
conception of the nature of any insurance policy. 
Let us assume for the sake of argument that the 
insured of a policy of fire insurance never 
has a loss by fire. Has he received any- 
thing for the money he has expended in 
payment of premiums? If he has, the moral- 
ist and Sir William Anson alike are in error, 
for there can be no wager where there can be no 
loss. That the insured does receive something 
admits of no question. He gets indemnity. This 
carries with it a sense of security, and in the case 
of fire and marine insurance a certainty of hav- 
ing at the expiration of the policy either that 
which he insured or its pecuniary value. This feel- 
ing of security, intangible though it may be, is 
yet a sufficient return even though the insured 
pays premiums year after year. The same argu- 
ment applies to marine and accident insurance, and 





when we consider life insurance the moralist’s ar- 
gument fails utterly. No matter what form his life 
insurance policy may take, the assured gets ce- 
turns in his lifetime. If his policy be an endow- 
ment, and he lives until the end of the period 
stipulated in the policy, then he gets, in addition to 
the sense of security, a cash return equaling and 
often exceeding the total amount of his payments. 
f the policy chances to be one of the many other 
forms which the ingenuity of life insurance com- 
panies has devised, the assured will get a return 
from the company in some form and, in addition, 
indemnity. Joseru M. Davis. 
New York City, Sept., 1897. 


LIFE INSURANCE. 
EFFECT OF WARRANTY THAT AssuRED Is In Goop 
HEALTH. 

New Yorx SuprEME Court — APPELLATE 
‘ TERM 
July, 1897. 

Present: Hons. Joseph F. Daly, P. J.; David 
McAdam and Henry Bischoff, Jr., JJ. 


Otthila Woehrle v. Metropolitan Life Ins. Co. 

Appeal by defendant from affirmance by the 
City Court, General Term, of a judgment in favor 
of plaintiff. 


McApam, J.— The action is by the beneficiary 
named in a policy of insurance issued by the de- 
fendant May 21, 1894, upon the life of her hus- 
band, Frank Woehrle. 

The policy provides “that no obligation is as- 
sumed by the company” * * * “unless on said 
date the assured is alive and in sound health.” 

In answer to a question contained in the prirted 
and written application for the policy, which was 
thereby made a warranty, in consideration of 
which the contract was made, the assured said he 
was then in sound health, and had never been sick 
or under treatment in any dispensary, hospital or 
asylum. Ina paper called a “ declaration and war- 
ranty by the insured,” and signed by him, it is 
agreed and warranted that the application has 
been made. prepared and written by the applicant 
or by his own proper agent, and that the com- 
pany is not to be taken as responsible for its 
preparation. or for anything contained therein or 
omitted therefrom. It was also agreed that any 
untrue answer would render the policy null and 
void. Tt was clearly proved that all of the answers 
above referred to were false; that the assured had 
been treated by Dr. Kubin at the German Hos- 
pital for Bright’s disease, and that at the time he 
was discharged from that institution, on April 2, 
1&94, he was not well. The policy was issued May 
21. 1804, about seven weeks.afterwards, and the 
assured died of Bright’s disease on the first day of 
August following. The falsity of these answers 
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clearly constituted a breach of the warranty and 
avoided the policy. 

The plaintiff claims that, because the assured 
had trouble with his eyes and could not see well, 
aud for the additional reason that the application 
was not read to him, and he did not know what 
answers had been inserted therein, it is not bind- 
ing on the beneficiary, and O’Rourke v. John 
Hancock Life Ins. Co. (10 Misc. 405, 63 St. R. 
522) and O’Brien v. Home Benefit Society (117 
N. Y. 310) are cited to sustain this contention. 

In those cases the persons insured were illiter- 
ate; the applications were prepared by agents of 
the insurers; the untrue answers were written out 
by the fraud or mistake of the agents, and the de- 
fendants were held estopped from setting up the 
breach. Those cases are inapplicable here, for in 
this instance the assured was not illiterate, and 
there was no fraud or mistake by the agents of the 
company, as there is an express warranty that the 
persons who prepared the application are to be 
regarded as the agents of the assured, and that the 
company is not to be responsible for its prepara- 
tion or anything contained therein or omitted 
therefrom. (See McDonald'v. Hancock M. I. Co., 
17 App. Div. 16.) The defendant had the right to 
protect itself in this manner against the effect of 
fraudulent acts even of its own agents, and the 
provision is valid and enforceable against the 
bereficiary. (Bernard v. United Life Ins. Ass’n, 
14 App. Div. 142.) 

It is impossible, therefore, to avoid the legal 
conclusion that the policy, by reason of the breach 
of warranty, was annulled, and that the motion 
made at the close of the case to dismiss the com- 
plaint on that ground should have been granted. 
The exception to the refusal to dismiss is conse- 
quently fatal. 

The defendant’s counsel requested the trial judge 
to charge the jury that if the deceased was not in 
sound health at the time of the application upon 
which the policy issued, the plaintiff could not re- 
cover. The trial judge declined so to charge, and 
said in substance that if a disease existed in the 
insured and he knew nothing about it, and hon- 
estly answered “no,” there might be a recovery. 
The defendant’s counsel then requested the court 
to charge “that it is immaterial whether the as- 
sured knew the answer was untrue.” The court 
declined so to charge; and to these several rulings 
the defendant excepted. 

The trial judge evidently confounded the differ- 
ence between a mere representation collateral to 
the contract and a warranty, which is part of it 
(Richards on Ins. 62); for in the latter case it is 
not important that the party making the warranty 
believes in its entire truth; if it be false in fact it 
avoids the contract. (Clemans v. Supreme As- 
sembly, 131 N. Y. 485, 488; Cushman v. N. Y. Life 
Ins. Co., 63 Id. 404, 409; Gratton v. National Life 
Ins. Co., 15 Hun, 74, 78.) Whether untrue to the 


knowledge of the party proposing the life is to the : toast. 
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company matter of little importance; for a war- 
ranty, the basis of the contract, is taken with refer- 
ence to the fact and not with reference to the 
knowledge of the party. (MacDonald v. Law © 
Union F. & L. Ins. Co., 9 L. R- Q.-B. 328, 331.) 

In Foot v. A*tna Life Insurance Company (61 
N. Y. 571), the court charged the jury, substan- 
tially as the trial judge did here, that the answers 
of the assured did not vitiate the policy unless 
knowingly untrue, and the Court of Appeals held 
that the judgment was properly reversed at the 
Ceneral Term. 

The action by the plaintiff is on the policy, and 
in affirmance of its different provisions. She can- 
not enforce those that are beneficial and eliminate 
those that are detrimental to her. If the action 
had been founded on a rescission of the contract, 
to recover back the premium paid on the ground 
of fraud, or to reform the policy in equity, differ- 
ent rules perhaps might be applied. 

The judgment must be reversed and a new trial 
ordered, with costs to the appellant to abide the 
event. 

All concur. 


- —-—— 


WINE VERSUS WATER. 


How A Lawyer OncE ELOQUENTLY ARGUED THE 
CASE FOR THE PLAINTIFF. 
T the late annual meeting and banquet of the 
Kansas City Bar Association, one of the 
most entertaining responses was by Judge John 
F. Philips. In response to the requests of numer- 
ous friends, Judge Philips consented to reproduce, 
as best he might, from the storehouse of memory, 
the last response to a toast at the State Bar ban- 
quet, given at Pertle Springs, by the late Judge 
Lindley, clarum et venerabile nomen. Judge Philips 
said: I know you will deem it no detraction from 
your worth, wit or humor when I say these occa- 
sions lost their highest ecstacy when Judge Lind- 
ley went out of our social sky, a lost pleiad, with 
no star of first magnitude to take his place. My 
recollection of that rare, racy ebullition is not so 
accurate as in days gone by; but the salient 
points, the originality, the felicity of expression, 
minus the inimitable facial expressions, are photo- 
graphed on my memory. 

I was president of the association that year, and 
ex-officio toastmaster. With little premonition, I 
called on him, in the “wee small hours” of the 
night, to respond to “ Wine v. Water.” He was 
as mellow as antique Catawba, and ruby colored. 
With that merry twinkle in his eye which I never 
can forget, his face beaming with good humor, 
he spoke substantially as follows: 

Mr. Toastmaster and Gentlemen of the Bar: 

I plead no surprise and no lack of preparation 
at being suddenly called upon to respond to this 
But I want it distinctly understood that, 
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as a lawyer, I espouse in this cause the side of the 
plaintiff; and if water has a friend around this 
“bar,” I am willing to divide time with him, and 
even give him the closing speech. 

Poets and Gough and Murphy have written 
and orated about the beautiful water. They have 
pictured it in foaming cataracts, bubbling brooks, 
gurgling rills, crystal sprays and cooling springs. 
I admit its virtue in ice, mixed with other things; 
but outside of purposes of transportation of com- 
merce, for running grist-mills to make cornmeal 
for distilling uses, and the assistance it rendered 
Christopher Columbus in finding “ the land of the 
free and the home of the brave,” with some lesser 
applications, such as washing feet, face and hands 


occasionally, I arraign the defendant for all man- | 


ner of sins. 

Water is the implacable foe of the human race. 
It is the fierce element of destruction. 
down your gardens, with their beautiful flowers 
and nourishing vegetables. It deluges your fields 
and annihilates your crops. It ploughs up your 
highways and undermines your railroad tracks, 
washes away bridges, carrying off your cattle and 
hogs. and it drowns people. I never read of but 
one fellow being drowned in a wine vat, and I 
almost envied him his last sensations. 

It is charged that wine leads men to ruin. So 
do women: but who would abolish the use of 
women? They crippled somewhat, so_ history 
tells us, the military career of Mark Antony in 
Egypt: but what a royal time he had with those 
“Roman punches” and Cleopatra! It is charged 
against my client that he is the author of the 
“Jimjams,” and puts snakes in men’s boots. 
But there is hydrophobia, which runs a dog mad: 
and men have perished oftener from want of 
water than of wine. 

The book of Prophecy tells us that this great 
world —this vast heap of terrestrial matter — in 
the final grand wind-up is to be wrapped in flame: 
that old Jupiter, I suppose, is to turn on all the 
volts of his mighty electrical machine, and turn 
the whole mass into fine ashes. All we can say to 
this is that it is prophecy. But the verity of his- 
tory is, aS given us in the Bible, that the cnly 
time God Almighty ever did hide from view the 
whole face of the earth, and rid it of the pest of 
men, four-footed beasts and creeping things, save 
a few pairs reserved for propagation purposes, he 
employed in the work the element of water. And 
had it not been for that job I could never have 
seen the necessity of dividing the work of crea- 
tion in the proportion of three-fourths for water 
and one-fourth for land. And I never hear of a 
community going “ wet” and “dry” that I don’t 
think the “drys” in the end will get the worst 
of it. And speaking of the flood, I pause to say, 
that I have never had it in my heart to speak dis- 
paragingly of that little spree of old Noah just 


It beats ; °"' La adow 
| filling his hide’ to the full with the rich, exhilarat- 





after he was let out of the ark. Mr. Toastmaster, 
I know you and John Henry can fully enter into 
my sympathy for the old man. Take his case 
home to yourself. Imagine us penned up for forty 
days and nights in that miserable, crazy, ill-venti- , 
lated craft, with a lot of assorted elephants, rhi- 
noceros, bears, wolves, canines, monkeys, coons 
and civet cats, rank with compound odors, blown 
from no fragrant, scented garden of the Hespe- 
rides, with nothing to see nor drink, save water 
covered with slime and dead bodies. No wonder 
that having been thus “ water-logged” he day 
after day let fly swift-winged pigeons to see if 


they might not find on some remote mountain, 


some towering Chimborazo, unreached by the 
flood, some undaunted philanthropist, called a 
“moonshiner,” with a still, high and dry, in work- 
ing order. And who can blame him for striking 
out the first season in search of a vineyard, and 


ing iuice of the grape? The good Lord did not 
anathematize him for it, for he not only let him 
live 360 years, but he painted with ineffaceable 
lampblack that smart Alex boy Shem for laugh- 
ing at the old man’s nakedness. 

Moses was a great man, though I think he 
made a mistake in putting his “horn” on his 
head instead of in his mouth. He was not only a 
great lawgiver, leader and warrior, but he was 
no lover of water. He never had much use for 
it after floating around in his helpless infancy in 
a wicker basket in the bulrushes of the Nile. 

When he was leading the children of Israel out 
of Egypt, you remember he came to the Red 
Sea. Though sorely pressed by the sword of 
Pharaoh’s enraged army, he refused to “take 
water.” He declined to even wet his feet with it; 
but asked the Lord to part the waves until he and 
his people could pass over dry-shod. But old 
Pharaoh — the fool Prohibitionist — seemed 
rather to like the water; so he and his army 
waded in, and you know what happened to them. 

There are in the whole of the Old Testament 
but three instances of people craving water. One 
was when the throat of Moses’ soldiers got over- 
dry from eating too much “quail on toast.” 
Moses had not taken the precaution to load up 
a caravan of asses with Egyptian corn, and learn 
the art of making “corn juice” for use in all 
seasons, wet or dry. So he smote the rock in 
Horeb, and caused it to run water, as an evidence 
of God’s power to work miracles. The second 
instance was when that over-due, unweaned boy 
of Hagar’s wanted to nurse out in the wilderness. 
As there was no vineyard near, and he was too 
young to tamper with the juice of the grape, she 
prayed for water as a last resort. The third in- 
stance is recorded of that old rascal Dives, and he 
was in Hell, and wanted only a single drop at 
that. 
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The blessed Master, who was a man of sorrow 
and acquainted with grief, and ever touched with 
a feeling of our infirmities, while he preached 
righteousness, temperance, and of the judgment 
_ to come, was not a Prohibitionist. He converted 
water into wine, but nowhere and at no time did 
he convert wine into water. 

Strong drink, like arsenic and gunpowder, may 
have slain its thousands; and scattered over the 
earth may be seen “drunkards’ graves.” But 
when Gabriel shall sound his trump and bid the 
dead arise, the victims of John Barleycorn may 
present a sorry crowd, yet what a small army 
they will present compared with the slain in bat- 
tle, and that innumerable host with bedraggled 
robes, dishevelled locks, slimy with weeds and 
mud, which shall come up from the bottom of the 
sea and rivers, where laughing navies have gone 
down, and boats of gay and happy parties have 
upset and blown up and gone into the insatiate 
maw of the all-devouring waters. Old Bacchus 
will make a small showing against old Neptune 
in the muster day of the Judgment. 

I produce as an important witness the writings 
of the illustrious dead, Bobby Burns. Who does 
not love the rare child of Ayershire, whose tender 
soul could pour forth its poetic melody at the 

sight of a poor, helpless mouse, his hapless 
' ploughshare. in its rudeness, turned out of its 
warm, cozy bed: whose muse broke forth in 
humorous verse at seeing a louse creeping on 
a lady’s bonnet: 


“ Ha! where ye gaun, ye crawlin’ ferlie; 
‘Your impudence protects you sairly. 
I canna say but ye strunt rarely 

Ow’re gauze and lace: 
Tho’ faith I fear ye dine but sparely 
On sic a place.” 

Yes, he, who embalmed in pathetic poesy his 
love for his Highland Mary, has taught us more 
of the best use and value of corn than all the 
agricultural colleges and granges in Missouri. 
He dubbed it John Barleycorn. He tells us of his 
indestructibility; how, when buried beneath the 
cold sod, he rises again. When you fling him into 
“darksome pits, to sink or swim,” and waste 
“ o’er a scorching flame the marrow of his bones,” 
and the miller crushes him between the narrow 
stones, and takes his very heart’s blood “and 
drinks it round and round again,” yet, 

“John Barleycorn was a hero bold, 

Of noble enterprise, 
For if you do but drink his blood, 
’Twill make your courage rise. 
_’Twill make a man forget his woe; 
’Twill heighten all his joy: 
’Twill make the widow’s heart to sing, 
Tho’ the tear were in her eye.” 


Even John Milton, the blind old bard, whose 
genius penetrated the skies, walked with the 














angels of light over the golden pavements; who 
in his celestial vision saw old Lucifer hurled from 
the battlements of glory into the lowermost deeps 
of Hell, never gave any testimony in favor of 
water. And although he had rio experimental 
knowledge of the mellow Moselle, never tasted 
the golden-hued Liebfrou milk, nor had his dainty 
palate dilated with Epicurean gusto with the 
sparkling Johannisberger floating around like 
quicksilver, tickling the lining of his throat, nor 
lived to have his imagination quickened with 
Mumm’s extra dry, nor enjoyed, as has your 
speaker, the acquaintance of our own Ike Cook, 
yet his genius was alacrified by wine, as he wrote: 


“One sip of this 
Will bathe the drooping spirits in delight 
Beyond the bliss of dreams. 
Be wise and taste.” 


Rare old Ben Johnson, who perhaps knew more 
about rank English ale than a gentleman’s drink, 
and who was never entirely satisfied with any 
thing save himself and Boswell, who salted and 
pickled his proverbs and huge wit, said, “ Wine 
gives a man nothing.” That may be so, but man 
has given a good deal to wine, and gotten a great 
deal of fun out of it. But old Ben did admit that 
wine warmed into motion what had been locked 
up in frost ina man. I’ve known men who could 
carry around an icicle in their pocket all summer 
without thawing it a few drops. 

But Bill Shakespeare, king of the poets, royal 
good fellow, the great delineator of human char- 
acter and interpreter of human nature, although 
he did not, in early youth, know a gentleman’s 
preserve from a wild forest, knew what he was 
talking about when he said in “ As You Like It,” 


“Good wine needs no bush. ” 


And again in “ Othello: ” 


“ Good wine is a good, familiar creature 
if it be well used. 
Exclaim no more against it.” 


And I suspect he had been out late at night, 
after a play in Drury Lane, and got up next 
morning with a head on him, when he spoke of 
wine as an invisible Spirit, to be called, in the 
absence of a better name, Devil. 

Old Homer, however, who got his fresh from 
the vineyard, hard by Ismarus in Thrace, spoke 
of it as “luscious, pure, a drink for gods.” Wish 
I had taken a run over to Thrace when I was 
“over seas.” 

And now, may it please the court, I have about 
exhausted the subiect and the patience of the 
jury, and beg that your honor, on account of your 
leaning a little toward the plaintiff, might omit 
your customary charge to the jury, and let the 
case go at once to this jury of “ wine bibbers,” 
to whose habits and capacity I confidently submit 
the cause of my client. 
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LAWYER MARKS IN CHICAGO. 


THE ORIGINAL OF THE PETTIFOGGER IN “ UNCLE 
Tom’s CABIN” IN THE WINDy City. 

UDGE ABRAHAM MARKS, who is said to 
be the original of “ Lawyer Marks” in Har- 
riet Beecher Stowe’s famous novel, “ Uncle 
Tom's Cabin,” a playmate of Edgar Allan Poe 
and Chief Justice Marshall, and associated with 
many prominent jurists in the south, is stranded 
in Chicago, at the age of 83 years. With a dig- 
nity which he maintains gracefully, and with keen 
mental faculties, the old man sat in the parlor of 
a friend’s house, at 422 West Fourteenth street, 
and told the story of his life to a reporter of the 
Chicago Evening Post, full of adventure and 
association with famous characters. In his own 
words, he is only “ sojourning” in the city, and 
charity is a level to which Judge Marks refuses to 
descend. Many years of his life were spent in 
southern Louisiana, Texas and in contiguous ter- 
ritory during the wild days of 1837-40. He was 
probate judge in San Antonio, Texas, and editor 
of the Monroe Standard, in Louisiana, which in- 
volved him in a duel and half a dozen indictments 
for libel. A warm Whig during the heated politi- 
cal era in the south, when the drop of a hat im- 


plied “pistols at three paces,” the old judge is 
still a hide-bound Republican who can hold his 
own in any argument. 


S. Kubreener, who has placed his home at the 
disposal of the old judge, is neither a relative nor 
an acquaintance of Marks, but was attracted by 
his courtly manner when the judge called upon 
Attorney I. B. Lipson with a letter of recoin- 
mendation from Kansas City. He sympathized 
with the caller and is performing kindnesses out 
of pure admiration for his guest. 

Until three years ago Judge Marks was high 
in the legal profession of New York. For many 
years he was the sole legal guardian of the sew- 
ing machine patent obtained by Elias Howe from 
infringement. During his latter years of practice 
he became an authority on injunction law. He 
has made fortunes and lost them, but through all 
adversity he goes smiling, carrying his four-score 
and three years with an ease that a man of 60 
would envy. 

A high silk hat still bears the signs of better 
days, and admiration mingles with pity for the 
old judge, who was once pitted against the 
strongest members of the New York bar, and 
forded eight streams in Louisiana in company 
with Gen. Johnson, a district judge in Louisiana, 
to open the sessions of a Circuit Court. Seated 
with his legs crossed and his sharp eyes reflect- 
ing the passing thought, he told his life-story 
modestly and in a manner that forbade all doubt. 

“T was born in Richmond, Va., eighty-three 





years ago,” he said. ‘“ My grandfather fought in 
the battle of Yorktown, and was so strong a 
patriot that he bought the continental currency, 
which was never redeemed, up to the last issue, 
and then pasted them on the wall of his bedroom. 
Within a stone’s throw of my home lived Edgar 
Allan Poe. A life mark on my forehead shows 
where I was hit with a stone from his slungshot, 
accidentally discharged. Poe drank, chewed and 
was very wild. In my boyhood days I also asso- 
ciated with Justice Marshall, of the Federal Su- 
preme Court. When I was two or three years 
old my family lived at Pensacola, and were close 
friends of Gen. Andrew Jackson’s family. When 
the general removed to Tennessee my family 
moved with them, and lived with them two years. 
My recollection of Gen. Jackson’s wife was that 
she continually sat in one corner of a huge fire- 
side and smoked a pipe. She could neither write 
nor read. My father received as a present the 
epaulets worn by Gen. Jackson during the battle 
of New Orleans, and which were worn by Editor 
Mordecai Noah, of the New York Courier-En- 
quirer, when he delivered a political speech in 
Tammany Hall. 

“T was graduated from Union College in 1832, 
and immediately entered the office of Robert 
Sedgwick Field. Here I made the acquaintance 
of Aaron Burr. After I obtained leave to practice 
law I traveled to New Orleans, but before leav- 
ing for the south attended the reception to Gen. 
Lafavette. where my mother sang the ‘ Marsel- 
laise’ and was applauded by the general. From 
New Orleans T left for Monroe, and there estab- 
lished the Monroe Standard. I had a duel with 
a fierce Democrat of the name of Alexander, but 
the bullet went only through my coat. This was 
in 1837, and my next venture was to set out on 
horseback for Texas with a man of the name of 
Kauffman, who on the way lost his horse and 
provisions at a faro table, and by reason of that 
incident became a congressman later, and is the 
man after whom Kauffman county is named. In 
Houston T met ‘Sam’ Houston, president of the 
Lone Star Republic, as Texas was called, before 
it was admitted to the Union. T called on Mr. 
Houston in his State mansion, which was a log 
cabin. He asked me to go to San Antonio to 
take charge of the Probate Court there. T left for 
that citv July 3. 1838, with a party of five. 

“ Assassinations and duels were common fn 
Texas at that time. and T had many narrow es- 
canes from death. TI went back to Louisiana to 
visit my brother, a farmer in Arkansas. There TI 
became associated with Gen. Johnson. and we 
forded six or eight creeks and traveled forty -niles 
a day to reach Pine Bluffs, where we were to hold 
court. Gen. Johnson appointed me district attor- 
nev. and the attorney-general and the jury had to 
hold its deliberations in the hollow of a huge tree. 
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Police were absent, lawlessness prevailed, and the 
courts had a hard time. At Pine Bluffs I met 
Tom Tunstall, who sold a common yellow dog 
one day to a man who wanted a coon dog, and 
later became governor of the State. He was first 
a saloon-keeper, and then went to the legislature. 

“From Arkansas I went to Morgan Point, La., 
and was married to the daughter of a Harvard 
professor visiting there. From New Orleans I 
went to New York and became patent attorney for 
Elias Howe, inventor of the sewing machine. 
When the combination of Wheeler & Wilson, 
Grover, Baker and Singer was formed, I remained 
to defend the company’s rights against infringe- 
ments. President Clark died with an estate of 
$26,000,000, Singer died with $13,000,000, and the 
manufacturer of the boxes died a few years ago 
worth $3,000,000. In 1862 the sewing machines 
were employed to make uniforms for the soldiers, 
and that proved a mine of money. Howe in- 
vented first a machine which would have served 
only to be exhibited as a toy, but he obtained a 
patent on his eyed needle and shuttle.” 

Speaking of the manner in which his name 
came to figure in “ Uncle Tom’s Cabin,” he said: 
“Mrs. Stowe wished to localize her story, and 
some one mentioned my name as the only attor- 
“ney in the vicinity when she wanted a name for 
the character of Marks. When I saw Henry 
Ward Beecher on one occasion, he told me con- 
fidentially that if I were to see the original manu- 
script it would be seen that he had written a large 
part of the book.” 

There is nothing of the Lawyer Marks char- 
acter about Judge Marks. He is candid, and has 
an air of honesty which commands admiration. 
For a man so old he is marvelously well pre- 
served. Although his latter years are a struggle 
against odds, he is cheerful, and still hopes to 
continue in the practice of law. 


Before the Final Bar. 


ANIEL G. ROLLINS died at his country 
home, at Somerset, N. H., on the 3oth ult. 

He was last seen in the New York courts about a 
month ago, as counsel for the directors of the 
American Tobacco Company, being associated 
with Joseph H. Choate, Williamson W. Fuller and 
others. For thirty years Mr. Rollins had been a 
distinguished figure in the legal profession of New 
York city. He was born in Great Falls, N. H., in 
1842, his father being Daniel G. Rollins, for many 
years judge of the Probate Court of Strafford 
county, N. H. Mr. Rollins received his early edu- 
cation in his native village, and subsequently en- 
tered Dartmouth College, where he was graduated 
in the class of 60. He studied law in the Harvard 





Law School, was graduated in 1862, and admitted 
to the bar of New Hampshire in 1863. He began 
the practice of his profession in Portland, Me. 
Mr. Rollins went to New York in 1866, and ac- 
cepted the appointment of assistant United States 
district attorney under Daniel S. Dickinson, and 
retained the position during the subsequent ad- 
ministrations of United States District Attorneys 
Samuel G. Courtney and Edwards Pierrepont. 
Mr. Rollins returned to private practice in 1869, 
forming a partnership with Thomas Harland. He 
practiced extensively in the United States courts 
until January 1, 1873, when, at the request of Dis- 
trict Attorney Phelps, he accepted the position of 
assistant district attorney. During his incumbency 
of the office of assistant district attorney, Mr. Rol- 
line tried the most important cases that came up 
during Mr. Phelps’ term. Mr. Rollins was the 
unsuccessful candidate in 1880 against Recorder 
Smyth for the recordership. Upon the death of 
District Attorney Phelps, early in 1881, Mr. Rollins 
was appointed by Governor Cornell to fill the un- 
expired term. He was elected surrogate in 1881, 
and served a six years’ term. When he became 
surrogate the new Code had just gone into force, 
and during his term his decisions regarding its 
application to the business of that office became 
precedents. After leaving that office he became a 
member of the law firm of Carter, Rollins & Led- 
yard. In 1889 he left that firm and did business 
by himself until two years’ ago, when he took 
Robert Hunter McGrath, Jr., into partnership. 
He was a member of the Union League Club and 
of the Century, the University, the Down Town, 
the Lawyers’ and the City Club, and of the New 
England Society. 


In the death of Col. George Bliss the New York 
bar loses one of its ablest and most distinguished 
members. In December, 1872, he was appointed 
United States district attorney for Southern New 
York. Thereafter he had not cared for public 
office, preferring to devote himself to his profes- 
sion, in which he attained an enviable position. 
He was engaged in many prominent cases, and in 
the conduct of all of them showed himself to be 
peer of any one in legal learning. 


The death of State Senator Joseph Mullin, of 
Watertown, N. Y., occurred in New York city 
with startling suddenness, heart disease being the 
cause. The deceased was 50 years of age, a native 
of Watertown, and the son of Judge Mullin, of the 
Supreme Court, one of the State’s most distin- 
guished jurists. He chose the law as his profes- 
sion, and in its practice achieved success. As a 
member of the State senate he took rank with the 
best debaters in that body, having served con- 
tinuously from 1892 till his death. 
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Legal Laughs. 

One day, at the late English Dean of Ely’s 
table, a legal gentleman was lamenting the gaps 
which death had recently made in his profession. 
* We have lost,” he said solemnly, “ not less than 
six eminent lawyers in as many months.” The 
dean, who was quite deaf, at once rose and re- 
peated grace: ‘ For this and all His mercies,” etc. 


An application was made to a local police justice 
for a warrant under section 385 of the Penal Code; 
and among the citations presented to him was 
Tanner v. Albion (5 Hill, 121), the dictum being 
“A bowling alley kept for gain or hire is a nuis- 
ance per se.” The learned justice studied a long 
time and announced his decision: “ The only thing 
that troubles me is that per se; I think it means 
the thing is a nuisance tf you prove it to be so.” 


The conclusiveness of an entry of the death oi 
a woman on the record of court recently led to 
her discharge when she subsequently appeared in 
court in Chattanooga. The attorney-general took 
her by the arm, and walking up to the judge’s 
stand, said: “ Here is our dead defendant. I think 
we had better try her.” To which the court re- 
plied: “I think not. We have her on the record 
as dead. Rose, you will have to go home and die. 
Let the former order stand.” — Case and Com- 
ment. 


I had a delightful talk the other night with that 
prince of story-tellers, Deputy Attorney-General 
Kisselburg. One tale that particularly amused 
me was about Willard Newell, the actor, who 
studied law in Troy. He was in the same class of 
candidates for admission to the bar. This was 
under the old rules, when a part of the examination 
was oral. The presiding judge, who shall be 
nameless, was somewhat deaf. He put this ques 
tion to Newell: “ How many kinds of gifts are 
there?” A certain attorney, who is now a judge. 
quietly signaled Newell by holding up two fingers 
Newell caught on and promptly replied: “ Two.” 
* And what are they?” asked the judge. ‘* Umph- 
umph and umph-umph-umph,” replied Newell, 
knowing that the judge was deaf. ‘ What's that?” 
roared his honor, whereupon the wag of a lawyer 
joined in with: *“ Your honor, he’s all right; he 
said, “ Gifts causa mortis and gifts inter vives.’” 
‘Did you so answer?” said the justice. Newell 
nodded an affirmative—and _ passed. — Albany 
Journal. 


—-— -- > ——~- 


Legal Aotes of Mertinence. 
Sergeant Egan, of the Boston police force, has 
been admitted to the bar. He entered the Boston 
University Law School in 1894, and was graduated 
cum laude last year. A few weeks later he passed 
the examinations for the Suffolk county bar with 





honor. 
years. 


He has been on the police force fifteen 
He was born in Boston in 1858. 


For the first time in the history of the Supreme 
Court of California a written examination has 
been given to an applicant for license to practice 
law. The examination, which was _ successfully 
passed, was taken by Theodore Grady, a deai 
mute. He is a teacher in the asylum for the deat 
and dumb at Berkley. He has studied law for 
several years, and expects to become a writer of 
briefs, and perhaps an author of legal works. 


A curious assignment of error was made in a 
case recently determined in the Court of Criminal 
Appeals of Texas. When the case came on for 
trial in the District Court in San Patricio county 
the counsel for the defendant, who was to take the 
leading part in conducting the defense, was found 
to be drunk. The junior counsel therefore moved 
for a postponement, which the courc refused to 
grant, and the junior was obliged to go on and 
lo the best he could without the advice of his 
leader. In answer to the proposition that the trial 
judge erred in compelling the defendant to go to 
trial under such circumstances, the appellate court 
said: “ An examination of this record shows that 
aothing could have been done for appellant that 
was not properly done by counsel who managed 
the case during the trial. He seems to have con- 
tested the case upon every issue, and to have man- 
aged the defense with adroitness and skill; and in 
view of the result — imprisonment for only twenty- 
five years, when the jury from the facts would 
have been warranted in visiting upon the appellant 
a much severer penalty — we cannot say that any 
ther counsel could have done better.” The crime 
was one for which the !aw authorized the jury to 
impose the death penalty if they saw fit. 


A case has been filed in the appellate court at 
Mt. Vernon, IIl., raising a question of law as to 
how far a railroad company can limit its common- 
law liability as a common-carrier by private con- 
tract. The railroad (Big Four) offered in evidence 
a contract, one provision of which was as follows: 
“In the event of any unusual delay or detention of 
said live stock, caused by the negligence of said 
carrier or its employes, or its connecting carriers 
or their employes, or otherwise, the said shipper 
agrees to accept as full compensation for all loss 
or damage sustained thereby the amount actually 
expended by said shipper in the purchase of food 
and water for the said stock while so detained.” 
The Circuit Court, however, gave the following 
instructions to the jury: “A common carrier can- 
not contract for exemption from liability for a 
failure on its part or that of its servants to exercise 
ordinary care in the transportation of its business. 
The plaintiffs may, independent of such contract, 
bring an action against the defendant for damages 
resultirg from the negligence of defendant in not 
performing its duty as a common carrier.” The 
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jury found for the shippers. The appellant com- 
pany brings the case to the appellate court, ask- 
ing that its contract be declared legal. 


We recently had occasion to mention the pecu 
liar practice which prevails in the Probate Cour: 
in England of applying to the judge for leave to 
swear that the death of a particular person oc- 
curred at a specified time. Two interesting appli- 
cations of this sort were made to Mr. Tustice 
Gorell Barnes in London on August 9. The good 
ship “ Cedric the Saxon” sailed from the port ot 
New York on September 19, 1896, under the com- 
mand oi Captain David Rees, bound for Padang, 
in the island of Sumatra. She was spoken the next 
day, and has never been heard from since. fhe 
ynsurance on her has been paid as a total loss, and 
the court gave the captain’s wife leave to sweat 
that he died on or since September 20, 1896. The 
other application was by an Australian lady, 
whose brother was entitled to a fund in chaicery 
amounting to upward of $5,000. This brother Icti 
England in 1853 on a hunting expedition to South 
Africa. Since his departure none of fis relatives 
had ever heard from him or of him. The judge 
permitted the sister to swear that his death oc- 
curred in 1854 or subsequent to that year. These 
two cases, arising on the same day, illustrate the 
-varied and cosmopolitan character of the interests 
with which the English courts have tc deal. -- 
New York Sun. 


a 


English Rotes. 


Lord Esher, master of the rolls, attained his 
82d birthday on August 13 last. 


The statement that Lord Ludlow will retire from 
the Court of Appeal before the reopening of the 
courts in October is denied. The London Law 
Journal has information that nothing definite as 
to the resignation of Lord Ludlow has yet been 
arranged. 


During the hearing of a case before Mr. Justice 
Grantham, at Leeds, one of the witnesses for the 
plaintiff, an old man named James Briggs, stepped 
into the witness-box wearing an old-fashioned 
broad-brimmed Quaker hat, and ignored a whis- 
pered intimation from the judge’s clerk that he 
must remove it. His lordship asked him if it was 
part of his creed to keep his hat on, and under 
what circumstances he wished to keep it on. The 
witness replied that he believed it to be required of 
him to keep it on in the presence of all men, but 
that he thought it right to take it off when using 
the name of the Almighty. He added that, al- 
though he did not wish to act with any want of 
respect to the court, he did not feel called upon to 
uncover. The learned judge said he should be 
sorry to say anything to hurt any one’s conscience, 
and that he would not ask the witness to remove 





his hat, and the old man accordingly was allowed 
to make an affirmation with his hat on..- 


Application was recently made to the High 
Court, Queen’s Bench Division, by the Incorpo- 
rated Law Society, to strike a solicitor (name not 
given) off the rolls. The charge against the re- 
spondent was that he falsely represented to the 
assistant paymaster-general that he was able to 
identify one B. as the person entitled to receive a 
certain sum out of the Chancery Division of the 
court, whereas B. was quite unknown to him. 
The statutory committee of the Law Society found 
that the charge was proved, and that the respond- 
ent had been guilty of the professional misconduct 
alleged. It was urged, in mitigation of the offense, 
that the respondent’s action was prompted by a 
desire to save B. any further trouble in obtaining 
the payment desired, and not with the hope of 
getting any pecuniary advantage for himself. The 
court, considering all the circumstances, and tak- 
ing a lenient view of the matter, thought that if 
the respondent were compelled to pay both the 
costs of the inquiry before the committee of the 
Law Society, and the costs of the application in 
court, coupled with the disgrace he had under- 
gone in having the matter brought publicly into 
court, he would be sufficiently punished to make 
him more careful in future. An order to this ef- 
fect was entered. 


The disinclination of judges to retire is a very 
natural one; it is the disinclination to self-efface- 
ment, says the London Law Journal. Nobody 
likes to be shelved, least of all the children of this 
generation: for if there is one quality more than 
another characteristic of the nineteenth century it 
is the passion for notoriety — “ digito monstrari et 
dicier hic est.” All have it — politicians, actors, 
authors, artists; and it is a passion which grows. 
How morbid it may become is shown in the case 
of the man who set fire to York Minster merely to 
enjoy celebrity — “ volitare per ora virum.” Law- 
yers are not exempt. Even so great a judge as 
Chief Justice Cockburn liked — so Lord Bramwell 
tells us —a page of the Times devoted every day 
to him and his doings, and picked out causes 
célébres for his list. There is another cause operat- 
ing in the case of successful lawyers which ac- 
centuates the disinclination to quit a post of honor, 
usefulness and emolument, and it is that the law- 
yers have less than most men other resources, 
other pursuits and hobbies to fall back upon. No 
profession is so absorbing as that of the law, 
where the lawyer is in the full tide of professional 
ambition. No galley-slave chained to the oar toils 
harder than does the much-retained leader at his 
briefs. What is the moral? Lawyers should be 
wise, and cultivate while they still have leisure 
some pursuit, some study, which 
recreation for the evening of life. 
“Contingent Remainders ” 


will furnish 
Fearne, ot 
fame, found time to 
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construct optical glasses and musical instruments. 
The late Mr. Justice Grove gained not only re- 
laxation but renown in the abstruse problems of 
the correlation of forces in science. The late Lord 
Coleridge had his happy hunting ground in litera- 
ture. Lord Justice Fry is a devotee of botany, 
and Lord Davey of gardening— “sua cuique 
voluptas.” With studies and pursuits like these 
retirement can never be dull. 


It means to rest, 
but not to rust. 


—_ > —— 


HRotes of Recent English Accisions. 


Divorce — Practice — Alimony Pendente Lite — 
Husband’s Income — Affidavit as to — Attendance 
for Cross-Examination. — A wife instituted a suit 
against her husband for restitution of conjugal 
rights, and afterwards presented a petition for ali- 
mony pendente lite, which, according to the prac- 
tice of the Divorce Court, was not required to be 
sworn to. It stated that the husband had an in- 
ome of over £70,000 a year from various proper- 
ties. The husband, in answer to the petition, filed 
an affidavit, from which it appeared that his re- 
sources were very much smaller than alleged in 
the petition, his net income after deducting ex- 
penses amounting to about £17,000 a year. The 
wife applied to the registrar, under rules 86 and 
191 of the Divorce Rules, for an order to compel 
the husband to attend for cross-examination upon 
his affidavit. Rule 86 provides that “the wife, if 
not satisfied with the husband’s answer, may ob- 
ject to the same as insufficient, and may apply to 
the judge ordinary on motion to order him to 
give a further and fuller answer, or to order his 
attendance on the hearing of the petition for the 
purpose of being exafnined thereon.’ Rule 191 
requires the application to be made in the first 
instance to the registrar. The registrar refused 
to make any order for the cross-examination ot 
the husband, and allowed the wife £3,000 a year 
for alimony pendente lite. Barnes, J., declined to 
interfere with the discretion of the registrar, and 
refused to order the husband to attend for cross- 
examination. The wife appealed. Held, that the 
husband’s affidavit was full and sufficient; that it 
was not an evasive affidavit, and that there was 
no ground for supposing that anything had been 
kept back; that rules 86 and 191 did not give the 
wife a right to have her husband cross-examined, 
that those rules had reposed a discretion in the 
registrar, and that unless he had proceeded upon a 
wrong principle, or had exercised his discretion 
wrongly, the court would not interfere. Held, 
therefore, that the appeal must be dismissed. De 
cision of Barnes, J., affirmed. (Sykes v. Sykes, 
Ct. of App. No. 2, L. T. Adv. Rep., Aug. 14, 1897.) 

Trade-Mark — “ Kynite’’ — Explosives — In 
vented Word — Registration. — Motion by Ky- 
noch & Co. that the comptroller might be ordered 





to proceed with the registration as a trade-mark 
of the word “ Kynite”’ in respect of an explosive. 
The word was composed of “ Kyn,” the first syl- 
lable of the applicant’s name, with the termination 
“ite.” The comptroller refused to register the 
word, because the termination was capable of hav- 
ing “reference to the character or quality of the 
goods,” like dynamite, cordite, etc.; also, there 
was a mineral called “ Kainite,” for which it might 
be mistaken, and a word “ Kinetite.”” The appli-. 
cation was then referred by the comptroller to the 
court, pursuant to section 62, sub-section 5, of the 
Patents, Designs and Trade-Marks Act, 1883. 
The applicant submitted that “‘ Kynite’’ was “an 
invented word,” having no “ reference to the char- 
acter or quality of the goods.” Held, that 
* Kynite "’ was an invented word not descriptive 
of the character or quality of the goods, and the 
comptroller must proceed with the registration of 
the trade-mark. (Re Kynoch & Co., Ch. Div., 
L. T. Adv. Rep., Aug. 14, 1897.) 
it eabt NR tia 


Antes of Recent Amevican Decisions. 


Common Carrier Not Bound to Ascertain Real 
Owner of Goods, but Must Follow Directions — 
Same — Several Parties Bearing Name of Con- 
signee. — 1. The contract of a common carrier is 
not that he will ascertain the owner of goods, and 
deliver them to him, but that he will deliver the 
goods according to directions; that is, at the place 
or destination, and to the party designated to re- 
ceive them, or to his order. 2. Where two men 
of like name live in the same town, and one 
orders goods from a distant dealer, who ships 
them in the common name, simply; in the ab- 
sence of notice to the contrary, the party giving 
the order is, in contemplation of law, the one to 
whom they are sent. Consequently, delivery to 
him will be a due execution in that particular of 
the contract of carriage, although the consignor 
believed the order was from, and intended the 
goods to go to the other man. The result is not 
varied by the circumstance that the purchase 
fraudulently assumed the name used in buying, 
provided it is that by which he was known at the 
place of destination, unless negligence is shown, 
and this, the mere fact that the delivery was not 
refused by the carrier, until inquiry could be made 
of the shipper as to which party the goods were 
designed for, fails to establish. (Southern Ex- 
press Co. v. Oskamp, Nolting & Co., Ross Co., 
Ohio, Circuit Court. Decided at May Term, 1897.) 

Corporations — Stock — Negotiability—Where 
a cashier of a bank, in which non-negotiable se- 
curities had been deposited for safe-keeping, took 
the securities without authority, and pledged them 
as his own, it amounted to embezzlement at least, 
so that the pledgee acquired no title as against the 
owner. (O’Herron v. Gray [Mass.], 47 N. E. 
Rep. 429.) 





THE ALBANY LAW JOURNAL. 











Descent and Distribution — Slaves.— The en- 
abling act of 1865-66 (chapter 40, sec. 5), declaring 
all free persons of color, who were living together 
as husband and wife while slaves, man and wife, 
and their children legitimately entitled to inherit 
any property acquired “ by said parents,” confers 
the right of inheritance only as to property de- 
scending from parents, and does not authorize 
collateral inheritance. (Shepherd v. Carlin 
[Tenn.], 41 S. W. Rep. 340.) 


* Insurance — Assignment of Policy as Collat- 
eral. — Where assured in a mutual fire insurance 
company assigned the policy to a creditor as col- 
lateral, the assignee could recover for a loss 
which occurred while the assignor still owned the 
property, since, in the absence of any provision to 
the contrary in the by-laws or rules of the com- 
pany or in the policy, it could be assigned abso- 
lutely or as collateral; and the company having 
consented to the assignment, and the original con- 
tract of-insurance being still in force, the assignee 
could collect the amount payable under the policy 
in his own name. (Merrill v. Colonial Mut. Fire 
Ins. Co. [Mass.], 47 N. E. Rep. 439.) 

Intoxicating Liquors—Police Power of States.— 
Any State may, in the exercise of the police power, 
declare that the manufacture, sale, barter and ex- 
change, or the use as a beverage, of alcoholic 

- liquors, are public evils, and having thus declared, 
can forbid such manufacture, sale, barter and ex- 
change, or use within her territory. (W. A. Van- 
dercook Co. v. Vance, U. S. C. C., D. [S. Car.], 
80 Fed. Rep. 786.) 

Mortgage Securing Several Notes— Pro Rata 
Application. — Defendant, who had indorsed a 
note to a bank, agreed that the bank might accept 
such security and grant such extensions of time 
for payment, as its officers might deem proper, 
and that the same should not affect his liability. 
Subsequently the maker gave the bank a mort- 
gage to secure several notes made by him to dif- 
ferent persons, and indorsed to the bank. Held, 
that defendant’s note should be credited with its 
proportionate share of the proceeds on foreclosure 
of said mortgage. (Home Sav. Bank v. McLaren 
[Mich.], 71 N. W. Rep. 796.) 

Riparian Rights— Ownership to Middle of 
River — Easement of Navigation — Respective 
Rights of Owner and Public— Owner of River 
Bank Entitled to Injunction, When.—1. The 
ownership of a riparian proprietor to the middle 
of a navigable river does not carry with it the 
right to the exclusive use of the water over Jand 
ordinarily covered by water, but is subordinate to 
the paramount easement of navigation by the pub- 
lic, which includes the right to use such water for 
navigation and commerce, and such uses as may 
be reasonably incident thereto. 2. Among the 
rights of the public is that of mooring vessels for 
the purpose of repairs, and of putting in engine, 
boilers and machinery, after such vessels have 





been launched. Such use, reasonably enjoyed, is 
not a trespass upon the lands of a riparian owner, 
in front of whose river bank, outside of the dock 
line, such vessels are moored, and such owner will 
not be entitled to an injunction forbidding such 
use, unless special injury to his property is shown. 
3. But the right of the public does not extend to 
use of lands of the owner not covered by water. 
And where a builder of vessels so moored carries 
lines from them across the river bank of such 
riparian owner, against his objection, and fastens 
them upon the land of such builder, and insists 
upon the right to continue such acts, the riparian 
owner may be entitled to an injunction, although 
his land is unimproved, and such acts produce uo 
actual present damage. (Pollock. v. Cleveland 
Ship Building Co., Ohio Sup. Ct. Decided June 
22, 1897.) 
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Aew Booksand Rew Editions. 


The Law of Sales of Personal Property. By 
Francis M. Burdick, Dwight Professor of Law 
in Columbia Law School. Little, Brown & Co., 
Boston, Mass. 1897. 


An elementary work on any branch of the law 
has to be exceptionally good in order to share in 
the general high estimation which has been 
awarded in the past by students and practitioners 
to the volumes which have thus far appeared un- 
der the name of student series. Robinson on 
Elementary Law and Cooley on the Constitution 
have already earned the name of classics, so that 
the public naturally look for a book “ par excel- 
lence’ when appearing in this series. It is not too 
much to say that Mr. Burdick will not put this 
good company to sliame. ‘In a treatise of 300 
pages he has concisely presented to the reader the 
essentials and groundwork of the law of sales. 
No verbosity mars the pages of this well-written 
book, and every sentence is made to say some- 
thing to the point which cannot fail to impress on 
the mind of the student some of the leading prin- 
ciples of this important branch of commercial law. 
Mr. Burdick has entered a field which will be 
made stronger by his presence there, and without 
exaggeration it can be said has added anothe1 
very creditable work to the text-book series. His 
judgment in condensing and emphasizing the es- 
sential points is largely due perhaps to his experi- 
ence as a teacher in the law school. The cases 
cited are numerous and apt, thoroughly explaining 
the points the author would elucidate. Not only 
the student and the lawyer, but the well-informed 
business man, would do well to become familias 
with the principles of this important branch of the 
law as outlined in Mr. Burdick’s work. The ap- 
pendices, including the factor’s acts of different 
countries, complete the value of the book from a 
comparative legal standpoint. 





